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REPLY COMMENTS OF THE AMERICAN
SOCZETY OF COMPOSERS, AUTHORS

AND PUBLISHERS

The American Society of Composers, Authors and

Publishers submits these reply comments pursuant to the

Copyright Royalty Tribunal's Notice of Declaratory Ruling

Request of January 24, 1991, 56 Fed. Reg. 2,757, and in

response to the comments of the Joint Networks, dated

February 22, 1991, and of Major League Baseball, dated

February 25, 1991 (as supported by the comments of the
National Collegiate Athletic Association of February 25,

1991); as follows:

A. The Satellite Carrier Compulsory License Does Not
Provide for Payment of Royalties to Copyright
Owners of Network Programming

The Joint Networks and Major League Baseball argue

that the provisions of the satellite carrier compulsory

license are unambiguous and require payment of royalties to



the copyright owners of network programs. Comments of Joint
Networks at pp. 10-12; Comments of Major League Baseball at

pp. 2-7. They are wrong. The statute is not merely

ambiguous, but internally contradictory. On the one hand,

it speaks of distributions to "all copyright owners"; on the

other, it perpetuates the royalty fee differential between

independent and network stations. See, Motion of Program

Suppliers dated December 28, 1990, at pp. 4-5.

Like the cable compulsory license, the satellite
carrier compulsory license provides for payment of

compulsory license fees in a 1:4 ratio for carriage of

network and independent stations, respectively. The cable

compulsory license does so because no fees are paid or

royalties distributed for carriage of network programming.

The only logical explanation for the identical ratio in the
satellite carrier compulsory license is that Congress

intended the same result: no royalty distributions are to
be made for network programming.~1/

As Nimmer notes: "The procedure for distributing
[satellite carrier] royalty fees 'parallels the distribution
procedure under the section 111 cable compulsory license.'citing

H. Rep. No. 100-887(I), 100th Cong., 2d. Sess., 22
(1988)]." Nimmer on Copyright, 58.18[F][3][d], n. 400.



B. United States Adherence to the Berne
Convention Does Not Require Royalty
Distribution for Network Programming

I

'The Joint Networks argue that a refusal to
distribute satellite carrier royalties to copyright owners

of network programs "would be completely contrary to the

Berne Convention requirement of compensating all authors for
secondary transmissions." Comments of Joint Networks at p.

23 (emphasis in original). Again, they are wrong, as shown

by the continued existence of the cable compulsory license
without amendment after United States adherence to the Berne

Convention.

The cable compulsory license, which all agree

excludes copyright owners of local and network programs from

entitlement to cable royalties, was in effect long before
United States adherence to the Berne Convention. It was not

changed. when the United States joined Berne. To the
contrary, despite the exclusion of certain copyright owners

from receipt of cable royalties — in particular, copyright
owners of local programs — the cable compulsory license was

expressly found to be compatible with the requirements of

Berne. See, Final Report of the Ad Hoc Working Group on

U.S. Adherence to the Berne Convention, reprinted in full in
10 Columbia-VLA Journal of Law & the Arts, No. 4 (Summer

1986) at 519-20.



In addition, there is not one word in the House

and Senate Reports on the Berne Convention Implementation

Act which makes the slightest reference to any

incompatibility between the cable compulsory license and the

Berne Convention. Congress evidently accepted the Ad Hoc

Committee's conclusion that. no incompatibility existed

despite the exclusion of certain copyright owners from cable

royalty distributions. As the cable compulsory license does

not provide for royalty distribution to copyright owners of

local or network programming subject to secondary

transmission, and is compatible with Berne, it cannot be

credibly argued that the satellite carrier compulsory

license's exclusion of copyright owners of network

programming from royalty distribution is incompatible with

Berne.

C. Conclusion

Copyright owners of network programs are not
entitled to royalties under 17 U.S.C. 5119.
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